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1. Introduction: Climate Mobilities and Legal Change

The Earth is approaching dangerous limits. For instance, scientific reports indicate that seven of the nine
planetary boundaries have been crossed, with ocean acidification being officially assessed as the seventh trans-
gressed boundary in a major scientific review released on September 24, 2025 (Planetary Boundaries Science).
The IPCC similarly warns that overshooting 1.5°C of warming will produce catastrophic social and environ-
mental effects (IPCC, 2023). The existing legal categories, which were originally shaped for a more stable
world, are now at risk of breaking down.

Against this backdrop, the key question is posed, if lands vanish, how can sovereign statehood and refugee
protection survive? Traditionally, sovereignty requires a defined territory, permanent population, government
and capacity for international relations (Stancil, 2023). Citizenship and human rights are tied to that state-
based model. But climate change is eroding this link (Saten, 2025). Entire nations such as Kiribati or Tuvalu
may become uninhabitable, which would leave their populations without physical territory (Nevitt, 2023).
Existing asylum law offers no refuge in this situation, as the 1951 Refugee Convention protects persons fleeing
persecution rather than climate harm (Platform on Disaster Displacement and UNHCR, 2023). Indeed, analysts
note that “legally speaking, there is no such thing as a ‘climate refugee’” under current law.

To explore potential solutions, this article surveys recent judicial rulings and significant policy innovations.
Notably, two judicial developments provide a glimpse of change. First, in loane Teitiota v. New Zea-
land (2020), the UN Human Rights Committee held that returning someone to a homemade uninhabitable by
climate change could violate the right to life. In effect, Teitiota invoked human rights (non-refoulement) as a
partial refuge for climate victims (McAdam, 2020). On July 23, 2025, the International Court of Justice deliv-
ered its Advisory Opinion on the Obligations of States in Respect of Climate Change following the request
made by the United Nations General Assembly in Resolution 77/276. The International Court of Justice took
a cautious approach, observing that the loss of a constituent element such as land due to sea-level rise would
not necessarily result in the cessation of statehood or legal personality (International Court of Justice, 2025).
On the policy side, examples like the Australia—Tuvalu Falepili Union treaty (2023) are emerging. The Falepili
Treaty explicitly states that the statehood and sovereignty of Tuvalu will continue and the rights and duties
inherent thereto will be maintained notwithstanding the impact of climate change-related sea-level rise (Gov-
ernment of Australia and Government of Tuvalu, 2023).

Taken together, these signals support the article’s core doctrinal thesis: international law is gradually ac-
commodating a shift from strictly territorial to functional sovereignty, providing a legal mechanism through
which a nation’s legal personality and protective capacities can realistically survive the physical loss of its soil.
New conceptual frameworks such as climate exiles, deterritorialized nations, and climate passports are cur-
rently being formulated within legal and policy discourses. International law is currently transitioning away
from a rigid requirement of physical territory for statehood and is moving toward a presumption of continuity
and protection for populations threatened by climate change. The stakes of this shift are profound for interna-
tional law as climate-driven displacement necessitates a re-evaluation of established categories such as state-
hood, citizenship, refugeehood, and legal personhood. This introduction has set up those stakes. To provide a
focused, rigorous analysis, the following sections examine the adaptation of legal doctrine by first securing
state continuity despite inundation, integrating recent jurisprudence into a cohesive framework of functional
sovereignty, and finally analyzing targeted bilateral innovations like the Falepili Union as primary vehicles for
deterritorialized adaptation.
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2. Territorial Sovereignty on Shaky Grounds

Under classic international law, territory is a core pillar of statehood. Article 1 of the Montevideo Conven-
tion 1933 codifies this, stipulating the need for a defined territory, a permanent population, an effective gov-
ernment, and the capacity for international relations. However, these criteria were originally designed to govern
the emergence of new States and resolve inter-war border disputes, making their rigid, point-for-point appli-
cation conceptually inadequate for assessing the involuntary, gradual territorial loss of firmly established States
facing climate change (Crawford, 2006). The “defined territory” criterion is especially vulnerable to climate
impacts. Rising seas are already eroding lands that Pacific and Indian Ocean nations depend on. If a state loses
significant land area, can it still qualify as a state? The traditionalist perspective which suggests that a State
ceases to exist upon the loss of its territory is currently being challenged by emerging legal interpretations
(Caligiuri, 2022).

Recent developments show a new presumption in favor of continuity. In its 2025 Advisory Opinion on
climate change, the International Court of Justice specifically addressed the challenges posed by the potential
loss of state territory. The International Court of Justice noted that participating States argued that even the
complete loss of a state's territory would not necessarily entail the loss of its statehood as a legal entity, sum-
marising the robust legal claims advanced during the proceedings (International Court of Justice, 2025). While
remaining completely neutral as to which specific constituent element is lost, the International Court of Justice
cautiously stated only that "once a State is established, the disappearance of one of its constituent elements
would not necessarily entail the loss of its statehood," maintaining consistency with orthodox doctrine where
states survive the temporary loss of government but not necessarily the permanent loss of territory (Interna-
tional Court of Justice, 2025). While not a definitive departure from the requirement of territory for statehood
maintenance, this cautious judicial framing introduces crucial flexibility into orthodox interpretations of State
continuity. The linguistic caution of the Court in paragraph 363, specifically its conditional framing that con-
stituent loss 'would not necessarily entail' state extinction, highlights the limitations of current doctrine. This
ambiguity was explicitly critiqued in the Separate Opinions; Vice-President Sebutinde and Judge Aurescu
observed that the Court could have been clearer in affirming a definitive presumption of state continuity, point-
ing to the need for more robust legal development to secure the future of sinking Small Island Developing
States. Conversely, Judge Tomka's declaration expressed scepticism regarding whether the international com-
munity broadly accepts statehood completely devoid of territory (International Court of Justice, 2025).

The International Law Commission (ILC) has echoed the same line. The evolution of the ILC’s terminology
reflects the complex crystallization of this norm: early debates considered a 'presumption of continuity' and a
'strong presumption,’ before the Study Group cautiously coalesced around a "principle of continuity' and, ulti-
mately, documented 'strong support for continuity,' illustrating a deliberate shift from proposing a binding legal
rule to empirically observing state consensus. In the 2025 final consolidated report on sea-level rise in relation
to international law, the International Law Commission Study Group observed that there is "strong support"
among states for the continuity of statehood and sovereignty (UN Doc A/80/10, Annex I, para 35). The Study
Group rigorously distinguished this by noting "widespread support" from the broader international community
regarding the positions taken in the 2023 PIF and 2024 AOSIS Declarations, affirming that leaders of island
countries are insisting on protecting their people and institutions, and that states regard their legal personality
as enduring (UN Doc A/80/10, Annex I, para 36). During the fifty-second Pacific Islands Forum in November
2023, leaders adopted the Declaration on the Continuity of Statehood and the Protection of Persons in the Face
of Climate Change-related Sea-level Rise which affirms that international law supports the presumption of
statehood continuity (Pacific Islands Forum, 2023). In practice, Pacific nations are already planning for sea-
level rise without abandoning statehood. For example, Kiribati acquired land in Fiji (the “Migration with Dig-
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nity” plan) to hold in reserve, and its constitution was amended to extend maritime zones even if islands sub-
merge. Tuvalu’s government has actively engaged in bilateral negotiations to preemptively secure formal
recognition of its ongoing statehood from regional partners, a strategy explored comprehensively in Section 5
(Boshoff and Surbun, 2025; Green and Guilfoyle, 2024). This cautious judicial and institutional progress was
subsequently operationalized by the United Nations General Assembly. On May 20, 2026, the UNGA adopted
Resolution A/80/L.65 by 141 affirmative votes. Crucially, operative paragraph 7 of the Resolution explicitly
recalls the ICJ's finding but advances State practice significantly by unequivocally affirming the continuity of
statehood in the face of climate change-related sea-level rise, providing the strongest multilateral endorsement
of deterritorialized sovereignty to date.

While some orthodox scholars insist that the territory criterion in the Montevideo Convention remains rig-
idly fixed (Sharon, 2019), this static interpretation fails to account for the teleological purpose of statehood
and ignores contemporary state practice, necessitating a critical theoretical departure toward functional frame-
works that prioritize the continuity of political communities. To analyze this shift, it is necessary to untangle
core concepts: legal personality is the capacity to hold international rights and obligations; statehood is a spe-
cific objective legal status; and sovereignty comprises the bundle of entitlements held by States, which can be
circumscribed without extinguishing statehood itself (Crawford, 2006; Green, 2024; Nicholson, 2019). Certain
non-State international legal persons, such as the Sovereign Order of Malta and the European Union, enjoy
legal personality without traditionally defined state territory, demonstrating that legal capacity is not exclu-
sively bound to territorial control. Historical anomalies illustrate that territorial possession is not the sole de-
terminant of international authority. These anomalies show that territory is neither strictly necessary nor alone
sufficient for statehood. Building on this, some scholars propose notions like deterritorialized statehood where
a dispersed population and government maintaining functionality from external locations can sustain the State.

Climate change is forcing a fundamental rethink of the territorial requirement. This article posits the dis-
tinctive normative and doctrinal claim that international law inherently accommodates a 'functional sovereign-
ty' paradigm, wherein the teleological necessity of protecting populations mandates that sovereignty can and
must become 'deterritorialized' to preserve continuous legal statehood. A state facing inundation would retain
its legal personality, as its citizenship and obligations continue, its government can operate from elsewhere,
and other states must still respect its status (Green and Wewerinke-Singh, 2025). This functional approach
redefines sovereignty as a network of rights, duties, and institutions that can persist in exile rather than as a
status tied solely to a fixed geographical location. The result is a new presumption in international law that a
State does not die with its land. Normatively, maintaining this continuity is justified by the indispensable func-
tions a deterritorialized State continues to perform for its populace—including safeguarding nationality, facil-
itating communal self-determination, and managing external resources—which necessitate its ongoing legal
existence. This doctrine will be elaborated in the next section’s discussion of 'functional sovereignty.'

3. Functional Sovereignty and Legal Personhood

If sovereignty detaches from territory, how does it attach to people and institutions? This section conceptu-
alizes 'functional sovereignty' as the formal legal possibility and inevitability of State continuity notwithstand-
ing the permanent loss of inhabitable land due to anthropogenic sea-level rise. It explores the deterritorialized
nation, conceptually mirroring the 'ex-situ nation' (Burkett, 2011), as a sovereign community that retains its
international legal personality, political agency, and protective capacities while its population lives in exile.
Legal scholars have coined terms like ex-situ nationhood to describe it. The idea is that a State facing inunda-
tion might continue to exist as a legal entity through its government (even if relocated) and its people scattered
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abroad. This necessitates a reconstructive approach to the principle of effectiveness; as contemporary scholar-
ship theorizes, reconstructing 'effectiveness' beyond mere physical territorial control—such as viewing the
State as a continuous locus of political community or a fiduciary for its citizens—ensures that the legal conti-
nuity of submerged Small Island Developing States remains eminently supportable (Green, 2024a; Green,
2024b). In 2011, Maxine Burkett introduced the concept of ex-situ nationhood, arguing that a state could per-
sist in deterritorialized form and remain entitled to all the rights and benefits of sovereignty in perpetuity while
being administered by a government-in-exile (Burkett, 2011). Historical analogies for this concept prominently
include governments-in-exile during wartime. For instance, the Polish government-in-exile operated from
London throughout the Second World War and maintained full international legal recognition and diplomatic
agency long after the physical occupation of its territory, providing a robust historical precedent for governance
completely detached from sovereign soil (Poddar, 2023).

Despite these functional justifications, maintaining statehood in the permanent absence of territory is not
without severe critics. Opposing legal scholars warn against the proliferation of 'fictitious' or 'empty vessel'
states, arguing that indefinite continuity without land severely strains the principle of effectiveness and risks
creating legally recognised entities completely unmoored from the practical realities of governance and terri-
torial accountability (Finucane, 2012; Green, 2024b).

However, an unprecedented doctrinal challenge arises when transposing this analogy to the climate context:
unlike the temporary displacement experienced by wartime governments-in-exile, territorial loss resulting
from anthropogenic sea-level rise is likely to be permanent. This absolute physical submersion presents a
uniquely severe test for the long-term sustainability of continuity claims, demanding a permanent rather than
provisional legal architecture for displaced statehood.

To fully realize functional sovereignty, the continued recognition of the State must be coupled with an af-
firmation of its ongoing capacity to act on the international plane. A deterritorialized State could potentially
maintain diplomatic relations, enter into treaties, and participate in international organizations. Once this in-
ternational legal personality is theoretically secured, a corollary objective of this emerging paradigm is the
subsequent preservation of citizenship and legal identity for affected populations. Island states are exploring
ways to keep their nationality intact. Kiribati’s “Migration with Dignity” (2014) bought land in Fiji as a
fallback, intending that relocating I-Kiribati would remain Kiribati nationals (Buechel, 2022). In 2022, Tuvalu
launched the Te Ataeao Nei (Future Now) initiative, creating a virtual Tuvalu and arguing that even if physical
land is lost, the state’s identity, can persist online (Rothe et al., 2024). The UN-backed Nansen passport for
stateless people, and newer proposals like a dedicated climate passport, also illustrate how a portable identity
might be conceived (Nash, 2024).

Concrete bilateral models are now emerging. The Australia-Tuvalu Falepili Union Treaty signed in 2023 is
a leading example and Article 2(2)(b) explicitly declares that the statechood and sovereignty of Tuvalu will
continue and the rights and duties inherent thereto will be maintained notwithstanding the impact of climate
change-related sea-level rise. Article 3 creates a special mobility with dignity scheme, as Australian residency
and social services are guaranteed for Tuvalu citizens who relocate. In effect, Tuvalu has offloaded some of
its population (at least temporarily) without forfeiting statechood (Green and Guilfoyle, 2024). New Zealand
maintains the Pacific Access Category for Pacific nationals, although the annual quota for Tuvaluans remains
limited to 75 places and is not a dedicated climate-specific visa (Amnesty International, 2025). These policies
demonstrate how citizens of a state affected by flooding can be legally integrated into a host country while
maintaining their membership in their original nation.

Nevertheless, questions of international legal personality remain. Can a State without territory still be a
subject of international law? The emerging view is yes, by analogy to other cases. The Holy See and Malta
Order have UN observer status (Sharon, 2019). A deterritorialized state could potentially maintain diplomatic
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relations, enter into treaties, and participate in international organizations. Some scholars argue that dual na-
tionality, remote voting rights, and diaspora networks could sustain a dispersed citizenry (Buckinx et al., 2021).
In cases of complete loss, one might imagine the UN or a treaty conference creating a new legal status for
affected peoples, akin to the way newly formed states have been recognized.

One of the gravest risks this paradigm seeks to avoid is statelessness. If a submerged state were deemed to
cease existing, its citizens would become de jure stateless. Legal experts have warned that the current interna-
tional legal framework is ill-equipped to address the complexities of climate-induced statelessness (Alexander
and Simon, 2017). By affirming continuity of statehood, new approaches aim to prevent that outcome, as
citizens of, say, Tuvalu would never lose their nationality even if they physically reside in Australia (Australian
Government Department of Foreign Affairs and Trade, 2024). Human rights instruments (e.g. ICCPR, UN
Charter) and creative domestic laws (climate visas, passports) are being leveraged to fill protection gaps. For
instance, the right to identity and nationality might be reinterpreted to cover climate scenarios (UNHCR and
Peter McMullin Centre on Statelessness, 2025).

4. Climate Refugees and Protection Gaps

The continuity of the State is deeply intertwined with the human rights of its displaced populace; however,
the classic Refugee Convention simply does not accommodate people displaced by environmental disaster. By
design, it covers only those fleeing persecution on narrow grounds like race, religion, politics or membership
of a social group, exposing a critical gap in the international architecture required to protect deterritorialized
citizens whose state continuity relies on functional mobility rights (Apap and Harju, 2023). The convention
requires the identification of a human persecutor who targets the individual refugee based on specific protected
grounds. Climate change lacks a specific human perpetrator in the context of the 1951 Convention. Events
such as storm surges, rising sea levels, and the salinization of groundwater do not discriminate based on race
or faith and do not involve a specific actor who can be held legally responsible under traditional refugee defi-
nitions. As a result, those fleeing environmental collapse typically cannot meet the Convention’s criteria. These
individuals frequently remain in legal limbo and are often categorized as economic migrants despite the envi-
ronmental factors driving their movement (Morshed and Ferdousy, 2025). Indeed, one analysis observes that
people who are forcibly displaced due to climate often struggle to meet the refugee definition set forth in the
1951 Convention. The existing gap in the refugee definition, which was originally formulated to address mid-
twentieth-century human conflicts, leaves climate-displaced individuals essentially unprotected (Koskina et
al., 2024).

This vacuum has forced cases into human-rights frameworks instead. The landmark HRC decision Teitiota
v. New Zealand (2020) is illustrative. As examined comprehensively in Section 6's analysis of climate litiga-
tion, decisions such as the Human Rights Committee's Teitiota v. New Zealand (2020) illustrate how human
rights frameworks are increasingly invoked to address displacement where traditional refugee paradigms fail.

The Teitiota Committee noted that both sudden disasters and slow-onset climate processes can drive cross-
border movement and that if a state is threatened with total inundation the conditions of life may become
incompatible with the right to life with dignity even before the risk is fully realized. Even the possibility of
returning a person to a homeland made unlivable by climate could violate a state’s duty not to expose anyone
to torture or death under the ICCPR. This sliding-scale approach acknowledges that threats to life and dignity
arising from environmental collapse could mean that human rights law prohibits the deportation of individuals
to lands that have become unlivable. This finding suggested that protection may be required before the occur-
rence of a catastrophic event such as a tidal wave (McAdam, 2020).
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Beyond individual cases, states and agencies have begun to grapple with the gap. The Nansen Initiative
(2012-2015) was a state-led consultative process that produced a non-binding “Agenda for the Protection of
Cross-Border Displaced Persons in the Context of Disasters and Climate Change”. It acknowledged that those
displaced by disasters have no guaranteed refuge, and it sought best practices for when migration becomes
necessary (The Nansen Initiative, 2015). In parallel, the UN system has shied away from calling these people
“refugees.” For example, the International Organization for Migration consistently utilizes terms such as en-
vironmental migrants and generally avoids classifying these individuals as refugees (Kocierz, 2024). UNHCR
acknowledges climate’s role in displacement but stresses that its mandate is limited; it has not interpreted the
1951 Convention to cover climate cases. Even the UN’s 2018 Global Compact on Migration only “recog-
nize[d] the link” between climate change and migration as a policy concern, urging adaptation and resilience
measures to prevent forced displacement (Hall, 2020; United Nations, 2018). So far, no binding international
instrument has been adopted specifically for climate-displaced people, though scholars and activists frequently
urge a new treaty or protocol on climate refugees (European Parliamentary Research Service, 2023).

Other jurisdictions have started to apply existing rights and environmental law to climate migrants. For
instance, domestic courts have used human-rights obligations to address climate risks (for example, the Neth-
erlands’ Urgenda case required emissions cuts to protect human life) (Office of the United Nations High Com-
missioner for Human Rights, 2021). In migration cases, Europe has seen some movement. In a significant
decision issued on November 13, 2025, a UK First-tier Tribunal Judge allowed a human rights appeal for a
Filipino national whose home had been destroyed by a typhoon and who suffered from climate-induced PTSD
and depression (Basha, 2025). The court did not invoke refugee law, but it did accept that severe climate-
related harms can engage family and private life rights. Other pending cases and appeals, in the UK and else-
where, suggest climate arguments are seeping into asylum and human-rights litigation. Regional international
judicial and quasi-judicial bodies are also considering the issue. On July 3, 2025, the Inter-American Court of
Human Rights, functioning as an international judicial court, issued an Advisory Opinion on the Climate Emer-
gency which declared that the climate crisis is a human rights emergency and that states have legal obligations
to address its causes and consequences (Inter-American Court of Human Rights, 2025). The African human
rights system is progressively expanding its jurisprudence, as in 2025 the African Commission, acting as a
quasi-judicial regional body, adopted Resolution 628 calling for a study on a legal framework for climate
displaced persons in Africa, and NGOs have formally requested an advisory opinion from the African Court
on states’ climate duties covering everything from greenhouse gases to gender impacts (Pan African Lawyers
Union (PALU), 2025).

The concept of the “climate refugee” remains more activist slogan than legal category. Meanwhile, the
human-rights treaties and non-refoulement principle are emerging as the only available lifeline. The terms
“non-refoulement” and “climate migrant” have entered policy debates to stress that returning people to drown-
ing homelands may itself violate fundamental rights. Yet even these tools are provisional. Courts and councils
often demand proof of imminent harm or persecutory intent, standards hard to satisfy for slow-onset climate
loss. Scholars continue to advocate for the development of new legal instruments such as a dedicated climate
mobility protocol or an expanded asylum convention to address the growing protection gap (Caligiuri, 2025).

5. Mobility with Dignity: The Falepili Union and Other Innovations

An unprecedented response to this crisis came with the 2023 Australia—Tuvalu “Falepili Union” treaty. This
bilateral agreement creates a special migration pathway explicitly tailored for climate-vulnerable citizens. Un-
der Article 3, all Tuvaluan citizens “who wish to live, study or work in Australia” may do so on a permanent
basis, with full access to Australian education, health care and social services. In effect, the Australia-Tuvalu
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Falepili Union creates a special human mobility pathway that grants up to 280 Tuvaluan citizens permanent
residency in Australia each year. Crucially, this is done outside the refugee and asylum framework, as no
persecutor or asylum claim is needed, and Tuvaluans remain nationals of Tuvalu while living in Australia,
which represents a model of human mobility with dignity that is promoted by both governments. The treaty
even draws on the indigenous concept of falepili, meaning kinship and neighborliness, translated in the docu-
ment as a duty of care among Pacific family (Green and Guilfoyle, 2024).

Perhaps most striking in the Falepili Treaty is its Article 2(2)(b). This provision explicitly assures that even
if all Tuvalu’s atolls become uninhabitable, Tuvalu remains legally a state. Scholars have highlighted that this
is the first legally binding text to enshrine a disappearing state’s ongoing existence. The implication is pro-
found, as Tuvalu can lose physical territory without losing the identity and rights of nationhood. Article 2(2)(b)
would mean that “were Tuvalu to become entirely uninhabitable, its statchood would nonetheless be secured”
in relation to Australia (Green and Guilfoyle, 2024).

Other Pacific initiatives have experimented with preemptive mobility, though none matches Falepili’s legal
force. Kiribati’s “Migration with Dignity” strategy, for example, involves buying land in Fiji for eventual
relocation, but it is not a treaty and raises thorny questions of legal personality. New Zealand’s Pacific Access
Category (PAC) visa has long given limited quotas to citizens of some Pacific states (including Kiribati and
Tuvalu), but only to young, healthy applicants with job offers (Farquhar, 2015). Critics have pointed out that
the PAC rules (ages 18—45, must meet strict health standards, etc.) effectively exclude older, disabled or chron-
ically ill islanders (Amnesty International, 2025). More ambitiously, Pacific leaders at COP28 launched a re-
gional Pacific Mobility Framework (2023) to coordinate climate-linked migration responses. While details are
still emerging, the Framework signals political will for collective action. Even beyond the Pacific, discussions
continue about bespoke visas or labor programs for climate-affected communities (for example, remaking parts
of the Marshall Islands-US migration arrangements through a climate lens) (United Nations, Asian Develop-
ment Bank and United Nations Development Programme, 2024).

Doctrinally, the Falepili Union represents a radical departure. It bypasses traditional asylum law by granting
an entire national community a right to relocate without invoking refugee status. All Tuvaluans can move on
Australian soil as a matter of legal right, not humanitarian discretion. In effect, the treaty treats climate migra-
tion as a negotiated adaptation strategy rather than a burdensome exception. Tuvaluan citizens keep their na-
tionality and are not “resettled” as refugees but join the Australian community while remaining Tuvaluan. This
is a powerful model of “mobility as adaptation.” As one analysis observed, the treaty establishes a legal path-
way for human mobility with dignity for up to 280 people annually rather than relying on charitable discretion.
Green and Guilfoyle, who authored a detailed legal study of the treaty, compare it to historic “treaties of pro-
tection,” but stress that it does not fundamentally strip Tuvalu of independence. On the contrary, by guaran-
teeing state continuity it inverts the usual narrative of disappearing states (Green and Guilfoyle, 2024).

There are critics, however. Some point out that the Falepili deal comes with strings attached. Article 4(4)
requires Tuvalu to “mutually agree with Australia” on any new defense or security partnerships. In practical
terms, commentators warn, this gives Australia an effective veto over wide swaths of Tuvalu’s foreign relations
(Joint Standing Committee on Treaties, 2024). One analysis finds that Article 4(4) grants such broad powers
to Australia that “it would become impossible to conclude that Tuvalu remains truly independent” if strictly
enforced (Green and Guilfoyle, 2024). Supporters argue that Australia would never deploy a military base or
dictate Tuvalu’s alliances; they stress that Tuvalu remains “formally independent”. But the security clause has
clearly raised eyebrows, and the optics of a small country accepting a major power’s oversight feed suspicions
of neo-protectorate status (Green and Guilfoyle, 2024).
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Still, at least in policy terms, Falepili is widely hailed as a forward-looking model. It signals that accepting
climate-related mobility need not mean renouncing sovereignty or abandoning a nation. Tuvaluans are explic-
itly told they remain Tuvaluan even while living abroad, and Australia has pledged not to blame Tuvalu for
climate change (Australian Government Department of Foreign Affairs and Trade, 2024).

6. Courts, Climate Litigation, and Human Rights Enforcement

Judicial and quasi-judicial bodies are increasingly called upon to interpret states’ obligations in the climate
crisis, with growing relevance to migration and displacement. In 2025 the International Court of Justice issued
an Advisory Opinion on climate change obligations, which had major implications for statehood. The Court
held that if a state has been properly constituted, the loss of territory, even total inundation, does not necessarily
terminate its legal existence. In the Court’s words, once statehood is established, the disappearance of one
element (like territory) “would not necessarily entail the loss of its statehood”. This effectively extends the
Falepili notion to the multilateral sphere, as a nation can outlive its land. Although the ICJ did not directly
address migration, its stance on continuity is a foundational guarantee for climate-displaced peoples seeking
to maintain their nationality (International Court of Justice, 2025).

Meanwhile, UN treaty bodies and human-rights organs have begun weaving climate into rights doctrines.
The Human Rights Committee’s Teitiota decision (above) is the prime example under the ICCPR. The Com-
mittee on the Rights of the Child CRC has been explicit, as General Comment No. 26 2023 expressly recog-
nizes that a clean, healthy and sustainable environment is both a human right itself and necessary for the full
enjoyment of a broad range of children’s rights. This establishes, for children at least, that environmental health
underpins rights like life, survival and development (Committee on the Rights of the Child, 2023). Similarly,
in 2022 the UN General Assembly formally proclaimed the “human right to a clean, healthy and sustainable
environment” as a global norm. Other bodies, such as the Committee on Economic, Social and Cultural Rights
(CESCR) and the Committee on the Elimination of Discrimination against Women (CEDAW), have issued
reports and general comments linking climate change to obligations on housing, food, and gender equality. For
instance, CEDAW’s General Recommendation 37 (2018) acknowledged that climate-related disasters have
disproportionate impacts on women (International Court of Justice, 2025).

National courts, too, are engaging with climate issues, sometimes with a bearing on migration. The Nether-
lands’ Urgenda case (Hoge Raad, 2019) famously ordered the government to cut greenhouse gas emissions by
at least 25% relative to 1990 levels, on the grounds that failing to protect citizens’ rights to life and home
(Articles 2 and 8 ECHR) from real climate threats would violate the ECHR (Leijten, 2019). Likewise, a flood
of climate-rights litigation has occurred worldwide. One notable lawsuit was Pabai Pabai and Guy Paul Kubai
v. Commonwealth of Australia, decided by the Federal Court of Australia in July 2025. Islanders sued for a
“duty of care” to protect their land and culture from rising seas. In July 2025, however, the Federal Court of
Australia ruled in Pabai v. Commonwealth that the Australian government owed no common law duty of care
to the Torres Strait Islanders to set greenhouse gas targets. That outcome on appeal in 2025 shows both the
reach and limits of domestic remedies, as courts are willing to entertain climate cases but still balk at imposing
broad new obligations in the absence of a legislative mandate (Wigney J, 2025).

In the United Kingdom, a significant decision by the First-tier Tribunal in November 2025 allowed a Filipino
national to remain on the basis of Article 8 of the European Convention on Human Rights due to climate-
related trauma. There, Filipino nationals challenged their removal on the basis of Article 8 ECHR (private
life), arguing that typhoon destruction of their home rendered return unjustified. In late 2025, a tribunal agreed
that the extreme climate-linked harms were central to the case. It marked a breakthrough by treating climate
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trauma itself as a factor in human-rights adjudication. Other examples abound, as courts in Colombia, Ger-
many, and Canada have seen climate linked claims, though none has yet created a robust new right to cross
border migration. Still, even rejected cases contribute to precedent on climate obligations, for example, U.S.
courts have so far not recognized a constitutional right against climate harm, but a growing number of federal
suits (e.g. youth climate cases) continue to press those arguments (Neri, 2025).

The European Court of Human Rights has not explicitly recognized climate-induced refugee status, but it
has heard related cases (such as a 2022 complaint from Mr. Teitiota against Austria, involving family unity
issues and climate risk). With Article 8 as a hook, the ECtHR may soon have the first opportunity to directly
rule on climate-asylum claims (Neri, 2025). The Inter-American Court’s 2025 advisory opinion, as noted,
urges states to prioritize housing and indigenous land rights in displacement scenarios, these principles could
be invoked by Latin American migrants in the future (Inter-American Court of Human Rights, 2025). In Africa,
the African Charter (Art. 24) already guarantees a general right to a healthy environment, and now the Com-
mission’s 2025 Resolution (Res.628) explicitly acknowledges climate displacement as a human-rights issue.
An advisory request filed by African NGOs asks the African Court to clarify states’ duties to protect vulnerable
groups and future generations from climate change (African Commission on Human and Peoples’ Rights,
2025; Pan African Lawyers Union, 2025). Taken together, these regional developments signal that the world’s
human-rights regimes are beginning to grapple with climate migration.

Courts can leverage rights like the right to life, to family, and to housing to compel climate action or pro-
tection. In Urgenda, life and home were key. In Teitiota and Hockin, Article 6 ICCPR and Article 8 ECHR
respectively served as proxies for climate harm. Judges may order governments to restrict emissions, or to
allow asylum claims when return would violate core rights. They have also pointed out “structural” duties, for
example, requiring states to develop evacuation and relocation plans for at-risk communities. On the other
hand, courts often shy away from precisely quantifying climate policy or dictating resettlement schemes, citing
separation of powers. Barriers such as demonstrating imminence of harm, tracing causation to defendants, and
showing lack of alternatives limit judicial protection (Wewerinke-Singh, 2023). The principle of requiring
concrete and imminent harm before a court will entertain a claim looms large as judges often avoid abstract or
preventative rulings in climate litigation. Finally, access to justice can be hard for climate migrants, who may
lack standing or representation.

Ideas range from creating specialized climate-change courts or tribunals to appointing international “climate
guardians” with oversight powers. For example, the organization Lawyers for Climate Action New Zealand
has engaged in strategic litigation to challenge governmental emissions reduction plans and ensure accounta-
bility for climate obligations (Hartwig, 2024). Whether or not such bodies emerge, it is clear that judges are
already stretching existing tools. Human-rights instruments may eventually be interpreted to impose substan-
tive climate duties (as some treaty bodies have already hinted). In any event, the growing trend is that courts
will play a crucial role in plugging the protection gap, even if their answers remain uneven.

7. Conclusion and Future Legal Pathways

The analysis above underscores a profound shift in how law must treat the climate-displaced. Traditional
sovereignty, tied to fixed borders, is giving way to a functional or people-centred concept. Courts and advo-
cates now argue that a nation’s identity and citizenry can endure even if its territory vanishes. The 2025 ICJ
Climate Advisory Opinion, for instance, cautiously observed that a State's existence does not necessarily col-
lapse upon the disappearance of one of its constituent elements, signalling an openness to continuity without
explicitly codifying a blanket presumption. This marks a doctrinal leap, as statehood is no longer purely a
function of holding territory. Nor is refugee protection limited to the 1951 Convention’s Cold War paradigm.
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Instead, dynamic frameworks are emerging, mobility treaties, special visas and regional accords, that pivot on
human needs. The Australia Tuvalu Falepili Union is one example, as it is a bilateral pact that treats Tuvaluans’
Australian residency as a pathway to preserving Tuvalu’s future, effectively decoupling sovereignty from is-
land territory. Similarly, scholars propose that present rights regimes (human rights, labour law, SDGs) be
interpreted in ways that protect climate migrants.

One idea is a dedicated climate displacement treaty. Some scholars urge an instrument akin to a new Refu-
gee Convention or Protocol for climate victims. Others envision a “climate passport”, a global ID that guaran-
tees basic protections for people whose homelands disappear. Indeed, Bangladesh has championed this
concept, as its legal scholars argue that millions might need such passports when coasts drown (McAdam and
Saul, 2010). In practice, some states are already pioneering new categories. Pakistan has even tabled a “Climate
Refugees Rights and Protection Bill 2024 that, if passed, would formally define and support climate-displaced
persons (internally) with services like temporary shelters and property restoration (Pirzada and Ahmed, 2024).
Meanwhile, nations could expand existing laws, for example, amending asylum statutes to include climate-re-
lated harm or creating special humanitarian visas. Advocacy groups now call on New Zealand and others to
offer visas specifically for Pacific Islanders fleeing rising seas. Each of these measures represents a baby step
toward closing the legal vacuum.

Domestically, governments should craft climate responsive migration policies, as this includes new visas or
safeguard mechanisms that allow at risk populations to relocate safely. For example, the treaty stream of the
Australia-Tuvalu Falepili Union allows up to 280 Tuvaluans to obtain permanent residency annually without
the requirement of a job offer. Other ideas include integrating climate risk into non-refoulement rules or grant-
ing temporary protected status to those from areas facing slow-onset catastrophe. Importantly, fulfilling these
obligations must be part of broader international commitments. States should align migration law with climate
pledges, as this includes financing adaptation and resettlement as part of their Paris Agreement duties and
embedding migration in SDG 13 on climate action and SDG 10.7 on safe migration. Constitutional or statutory
innovations can also help, for instance, some countries are considering enshrining the rights of future genera-
tions or explicitly linking climate resilience to human rights enforcement.

The existing pieces—statehood doctrine, human rights enforcement, and bilateral mobility pacts—must be
combined into a rigorous, new legal architecture. Ultimately, this article demonstrates that international law is
transitioning toward a framework of functional sovereignty, where State continuity is actively decoupled from
permanent territorial control. By affirming that deterritorialized nations retain their legal personality, the in-
ternational community can prevent de jure statelessness and mandate rights-based mobility pathways. Courts
and lawmakers possess both the legal mandate and the doctrinal mechanisms to enforce these continuous sov-
ereign obligations, ensuring that climate-induced displacement results in managed adaptation rather than the
extinction of sovereign nations.
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